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Summary 

 I appreciate the opportunity to discuss the unprecedented constitutional 

issues raised by Congress‟s establishment of the Independent Payment Advisory 

Board (IPAB) and the real world consequences that this unprecedented 

independent agency will have on the lives of citizens and particularly seniors. 

 

 The Goldwater Institute‟s legal challenge to the “Patient Protection and 

Affordable Care Act,”
 
is unique among the lawsuits challenging the Act because 

ours is the only one that challenges the constitutionality of IPAB.  We believe the 

creation of IPAB represents the most sweeping delegation of congressional 

authority in history, a delegation that is anathema to our constitutional system of 

Separation of Powers and to responsible, accountable, democratic lawmaking. 

 

 IPAB is insulated from congressional, presidential and judicial 

accountability to a degree never before seen.  It is the totality of the factors 

insulating IPAB from our nation‟s system of checks and balances that renders it 

constitutionally objectionable.  Specifically, IPAB is an unelected board of 

bureaucrats, whose proposals can become law without approval of Congress and 

the President, and are insulated from rulemaking, administrative and judicial 

review, and any meaningful congressional oversight.  Far from representing 

Medicare reform, IPAB is abdication of what historically has been a congressional 

responsibility.  Indeed, it is an unconstitutional delegation of Congress‟s legislative 

duties and responsibilities to an agency that is unaccountable to the electorate and 

immune from checks or balances.   

 

 IPAB is “independent” in the worst sense of the word: it is independent of 

Congress, independent of the President, independent of the judiciary and 

independent of the will of the people.  
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INTRODUCTION  

 

 Good afternoon Chairman Pitts, Ranking Member Pallone, and Members of 

the Subcommittee.  Thank you for inviting me here today.  My name is Diane 

Cohen and I am Senior Attorney at the Goldwater Institute in Phoenix, Arizona.  

The Goldwater Institute is an independent government watchdog organization 

supported by people who are committed to expanding free enterprise and 

protecting liberty.  The Institute develops innovative, principled solutions to 

pressing issues facing the states and enforces constitutionally limited government 

through litigation.  The Institute focuses its work on expanding economic freedom 

and educational opportunity, bringing transparency to government and protecting 

the rights guaranteed to Americans by the federal and state constitutions.  I 

represent plaintiffs Nick Coons and Dr. Eric Novack, in a lawsuit now pending in 

the federal district court for Arizona that challenges the constitutionality of 

PPACA and specifically the Independent Payment Advisory Board (IPAB), which 

is the subject of today‟s hearing.   

 I appreciate the opportunity to appear before you today to discuss this legal 

challenge.
1
   Dr. Eric Novack is an orthopaedic surgeon from Glendale, Arizona, 

who treats Medicare patients.  He is challenging IPAB on Separation of Powers 

grounds, arguing that PPACA vests IPAB with authority to legislate changes to 

Medicare policy – not merely to “recommend,” a euphemism the statute uses – and 
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also to legislate changes to an undefined sector of the American health care 

market.  Specifically, the statute creates and empowers IPAB to reduce – but not to 

increase – physician Medicare reimbursements in order to achieve a net reduction 

in total Medicare spending.  This agency enjoys an unprecedented power to make 

public policy free of meaningful oversight by the legislative, executive or judicial 

branches.  As the Supreme Court reminded us last month, “Separation-of-powers 

principles are intended, in part, to protect each branch of government from 

incursion by others.  Yet the dynamic between and among the branches is not the 

only object of the Constitution‟s concern.  The structural principles secured by the 

separation of powers protect the individual [such as Dr. Novack] as well.”
2
  This 

system of checks and balances is critical to our constitution as a precaution against 

tyranny.
3
  Here I want to explain how IPAB enjoys lawmaking power; how 

congressional, presidential and judicial oversight are lacking; and how IPAB‟s 

enabling legislation purports to be unrepealable. 

  The Supreme Court has explained that Congress may not “abdicate, or  

. . . transfer to others, the essential legislative functions with which it is vested.”
4
  

Likewise, the Court has recognized that while Congress may create administrative 

agencies and commissions, it may not yield to another authority the ultimate power 

to make law.  Determining whether Congress has illegitimately given up its 

lawmaking role or simply delegated power to a subordinate agency is not always 
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easy, but the Supreme Court has indicated that the “true distinction” between 

legitimate and illegitimate delegations of authority is that an agency may not 

exercise the power to make law, but may be given the “authority or discretion as to 

its execution, to be exercised under and in pursuance of the law.”
5
  This is a 

distinction “of degree,”
6
 and “varies according to the scope of the power 

congressional conferred.”
7
  In other words, the broader the authority conferred on 

an agency, the more tightly it must be bound by legislative, judicial or executive 

oversight, and the more precise and narrow its instructions from Congress must be. 

 Accordingly, the Supreme Court held that unless Congress “lay[s] down by 

legislative act an intelligible principle to which the person or body authorized to 

[exercise delegated authority] is directed to conform, such legislative action is . . . 

a forbidden delegation of legislative power.”
8
  This “intelligible principles” test is 

one that examines the totality of the circumstances, “standards, definitions, 

context, and reference to past administrative practice” in the statute empowering 

the agency in order to determine whether the agency‟s decisionmaking is properly 

guided and confined.
9
  

 IPAB fails this test.  This agency is an unelected, unaccountable independent 

authority, which is “independent” in the worst sense of the word: it is independent 

of Congress, independent of the President, independent of the judiciary and 

independent of the will of the people.  
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 IPAB is composed of fifteen members appointed by the President with the 

advice and consent of the Senate.
10

  The statute does not require the Board to be bi-

partisan in make-up, as is required for other independent agencies, such as the 

Sentencing Commission, Federal Communications Commission, Equal 

Employment Opportunity Commission, Federal Elections Commission, Federal 

Trade Commission, Securities and Exchange Commission, Commodities Futures 

Trading Commission, International Trade Commission, and National 

Transportation Safety Board.   

 Beginning on January 15, 2014, and every year thereafter, IPAB must make 

“detailed and specific” “legislative proposals” that are “related to the Medicare 

program.”
11

  It is wrong, however, to call these “proposals” or 

“recommendations,” because with one virtually insurmountable exception I will 

describe shortly, the Secretary of Health and Human Services is required to 

implement these proposals, effectively making them law without the approval of 

Congress or signature of the President.
12

 

 There are few limitations on the scope of IPAB‟s authority to legislate.  The 

Act provides that Congress is prohibited from amending IPAB‟s proposals to 

“ration health care, raise revenues or increase Medicare beneficiary cost sharing 

(including deductibles, coinsurance, and copayments), or otherwise restrict benefits 

or modify eligibility requirements.”
13

  But although the Act specifically prohibits 
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“rationing,” de facto rationing is what may in fact result as the practical impact of 

what IPAB will do: cut physician (and in 2020 hospital) reimbursement rates.  

 PPACA also strictly constrains the Senate‟s ability to alter IPAB proposals, 

such as requiring a 3/5 super-majority to change the Board‟s proposals or 

otherwise consider any bill, resolution, amendment or conference report that would 

repeal or otherwise change a recommendation of the Board, if that change would 

fail to meet the Act‟s requirements.
14

  Thus, Congress lacks any authority within 

the Act to alter or reverse IPAB‟s proposals. 

The only way an IPAB proposal does not become law is if 1. Congress 

successfully amends an IPAB proposal pursuant to the truncated legislative rules 

and procedures allowed by the statue;
15

 or 2. the implementation year is 2020 and a 

joint resolution described in the Act is enacted not later than August 15, 2017.
16

  

IPAB‟s anti-repeal provision is not merely an internal house procedure, but a 

statute passed by both houses and signed by the president.   IPAB‟s anti-repeal 

provision is not consistent with fast-track legislation, either from procedural or 

conceptual standpoints.  As my panel colleague Christopher Davis, Congressional 

Analyst on Congress and the Legislative Process can more fully explain, “fast-

track” legislative procedures provide for expedited procedures for committee and 

floor action on specifically defined types of bills or resolutions.   But certainly, a 

statutory provision that prohibits the introduction of a resolution until 2017, and 
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then only during a fifteen-day window in that year, and further provides that even 

if the resolution is passed and signed into law by the President, it would not take 

effect until 2020, cannot be described as an “expedited” or fast-track procedure 

under any stretch of the imagination. 

 Augmenting IPAB‟s striking degree of autonomy, PPACA expressly 

prohibits administrative and judicial review of IPAB‟s legislative proposals that 

become law.
17

  IPAB is also exempt from administrative rulemaking requirements 

(which are present in the other aforementioned independent agencies).
18

  However, 

rulemaking requirements are essential to the democratic process because they are 

the only means whereby members of the public can provide input, data and 

analysis on whether the agency should reject, approve or modify a proposed rule.  

Indeed, Congress passed the Administrative Procedures Act
19

 for this very purpose.   

 While the absences of judicial review and rulemaking requirements do not in 

themselves mean IPAB is unconstitutional under the intelligible principles test, 

they are factors the Supreme Court has used to analyze the constitutionality of 

congressional delegation.  In Hampton, the Court noted that the Tariff Commission 

issued recommendations only after giving notice and an opportunity to be heard.
20

  

Likewise, in Mistretta,
21

 the Court emphasized that the Sentencing Commission 

engaged in APA notice-and-comment rulemaking and was fully accountable to 

Congress, “which can revoke or amend any or all of the [Commission‟s] 
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Guidelines as it sees fit either within the 180-day waiting period.”
22

  None of these 

compensating forms of constraint are present in PPACA. 

Although IPAB purports to regulate only Medicare expenditures, it actually 

goes much further.  IPAB has the potential to regulate private health care markets.  

For example, the Act requires IPAB to produce  a “public report” containing 

“standardized information on system-wide health care costs, patient access to care, 

utilization, and quality-of-care that allows for comparison by region, types of 

services, types of providers, and both private payers and the program under this 

title.”
23

  IPAB must include in its report “[a]ny other areas that the Board 

determines affect overall spending and quality of care in the private sector.”
24

  But 

these are not merely reports, because IPAB is required to rely on them when 

formulating its so-called proposals.
25

   

 Additionally, PPACA requires IPAB to submit to Congress and the 

President recommendations to “slow the growth in national health expenditures” in 

“Non-Federal Health Care Programs,”
26

 which includes recommendations that may 

“require legislation to be enacted by Congress in order to be implemented” or that 

may “require legislation to be enacted by State or local governments in order to be 

implemented.” 
27

  

 In other words, IPAB has broad powers to regulate private health care and 

insurance markets, so long as such action is “related to the Medicare program” and 
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“improv[es] health care outcomes,” and serves IPAB‟s other stated goals.
28

    

Timothy Jost, a leading expert on PPACA, has recently written that it may not be 

possible to cap Medicare expenditures as IPAB is required to do without 

addressing private expenditures, and that IPAB is likely to end up setting prices for 

all medical services in the private health care market.
29

   

 Moreover, in creating IPAB, Congress yields its historic role in legislating 

Medicare reimbursement rates.  The Bowsher Court examined Congress‟s 

historical view of the Comptroller General as an officer of the legislative branch in 

determining whether enforcement powers delegated to him were a violation of the 

Separation-of-Powers doctrine.
30

  The Court looked to prior statutes that discussed 

the role of the Comptroller General, showing that the Comptroller was part of the 

legislative branch and an “agent of Congress.”
31

   

 Far more than was the case in Bowsher, PPACA gives this independent 

agency autonomous lawmaking power over subjects traditionally legislated upon 

by Congress.  Over the last two decades, Congress has set Medicare 

reimbursement rates.  Yet PPACA transfers this traditionally congressional power 

to the autonomous jurisdiction of IPAB.
32

 

 It is true, of course, that Congress has at times transferred some of its 

traditional powers to independent agencies, subject only to lenient congressional 
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oversight, but none of those precedents even approach the extreme degree of 

independence that IPAB enjoys.   

Some have compared IPAB to the Defense Base Closure and Realignment 

Commission (BRAC),
33

 for example, and to the Congressional Review Act 

(CRA),
34

 both of which establish “fast track” procedures for Congress‟s 

“disapproval of agency regulations.”  However, like the Sentencing Commission, 

both of these statutes included provisions for congressional oversight and 

constraint, which IPAB lacks.  Further, neither BRAC nor CRA contain anti-repeal 

provisions. 

 BRAC was established to issue recommendations regarding the closure and 

realignment of military installations, through what the Supreme Court has 

described as an “elaborate process.” 
35

  But unlike IPAB, BRAC‟s task did not 

even begin until after the Secretary of Defense prepared closure and realignment 

recommendations, based on statutorily set selection criteria, which he established 

after notice and an opportunity for public comment.  BRAC was required to hold 

public hearings and prepare a report on those recommendations and then issue its 

own recommendations for base closures and realignments. 
36

  The Commission 

then submitted its report to the President, who could approve or disapprove them.  

If the recommendations were approved, they were submitted to Congress but 

Congress then had the opportunity to enact a resolution to disapprove the 
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recommendations and bar the closures.
37

  PPACA contains no similar mechanisms 

for presidential or congressional review of IPAB‟s “recommendations” before they 

become law. 

 The CRA is also entirely different from IPAB‟s enabling legislation.  It 

establishes expedited procedures allowing Congress to disapprove agency 

regulations.  While it establishes a “fast-track” procedure for review of regulations, 

it does nothing to alter administrative rule-making or judicial review of 

regulations, nor does it entrench regulations from repeal or amendment.  Neither 

BRAC nor CRA shares anything in common with IPAB, in terms of purpose, 

policy, procedure or scope of independence from Congress and the Courts. 

 Indeed, several provisions, subsections (d) and (f)(2), are designated “fast 

track” because they contain numerous limitations on congressional debate and 

consideration of IPAB proposals.
38

  These so-called “fast tracks” are the only 

provisions specifically enacted as an exercise of Congress‟ rulemaking power.  The 

anti-repeal provision (contained in subsections (f) and (f)(1)), is not one of these 

two subsections.  Furthermore, IPAB‟s anti-repeal provision is designed to 

decrease Congressional control, not to increase it. 

IPAB is not only immune from meaningful congressional oversight and 

judicial review, it is also insulated from executive control.  By mandating that the 

President “shall” submit IPAB proposals to Congress,
39

 PPACA unconstitutionally 
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restricts the President‟s powers to “recommend to [Congress‟s] Consideration such 

Measures as he shall judge necessary and expedient.”
40

  Indeed, Presidents have 

routinely asserted their authority under the Recommendations Clause, including 

President Obama.
41

   

 PPACA also entrenches IPAB from repeal.  In order to repeal IPAB 

pursuant to the Act, Congress is required to enact a Joint Resolution to that 

effect,
42

 but is prohibited from even introducing such a resolution until 2017, and 

no later than February 1, 2017, and the Resolution must be enacted no later than 

August 15, 2017, or Congress is foreclosed from repealing the Board.
43

  If such a 

resolution is introduced, the Act mandates an unprecedented super-majority vote to 

pass the resolution: 3/5 of all elected members of Congress, a more severe 

supermajority requirement than any of which I am aware in the history of 

American law.
 44

  And even in the event such a resolution could clear these hurdles, 

the dissolution would not become effective until 2020.
45

   

 It is a maxim of representative government that one Congress does not have 

the power to bind the hands of a future Congress, which is precisely what IPAB‟s 

anti-repeal provision does.  The Constitution states that “All legislative Powers 

herein granted shall be vested in a Congress of the United States.”
46

  IPAB‟s anti-

repeal provision denies future congresses these basic legislative powers, thereby 

diminishing Congress‟ constitutional powers via statute. That Congress may not 
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supersede the Constitution by statute was recognized by the great Justice John 

Marshall as being “one of the fundamental principles of our society.”
47

  Although 

scholars throughout history have addressed the notion of entrenchment, this “most 

familiar and fundamental principle[]” has long been perceived as “so obvious as 

rarely to be stated.”
48

  Thomas Jefferson noted that if a present legislature were to 

“pass any act, and declare it shall be irrevocable by subsequent assemblies, the 

declaration is merely void, and the act repealable, as other acts are.”
49

   

 Indeed, the Supreme Court has long recognized that “a general law . . . may 

be repealed, amended or disregarded by the legislature which enacted it,” and “is 

not binding upon any subsequent legislature.”  
50

To be sure, there are times when 

Congress may bind its successors by entering into contracts whose duration 

outlives the current legislature.  But this does not undermine the underlying 

rationale against entrenchment; rather, it strengthens it.   

 A closer look at IPAB exposes its virtually limitlessness powers to legislate.  

In sum, the following factors in their totality reveal an unprecedented delegation of 

legislative authority in violation of the Separation-of-Powers doctrine: 

 IPAB‟s “legislative proposals” are insulated from the APA notice and 

comment requirements; 

 

 The Secretary is required to implement these “legislative proposals” without 

regard for congressional or presidential approval;  

 

 PPACA prohibits administrative and judicial review of IPAB proposals; 
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 Congress is restricted from meaningful oversight through fast-track 

procedures that limit consideration and debate of IPAB‟s legislative 

proposals;  

 

 PPACA prevents Congress from altering or amending IPAB‟s proposals in 

any way except to add provisions that IPAB could have itself added but for 

some reason failed to do;  

 

 Congress may only bar IPAB‟S “legislative proposals” from automatically 

becoming law if 3/5 of all sworn members of Congress pass a joint 

resolution to dissolve IPAB during a short window in 2017; and 

 

 PPACA curtails the presidential constitutional power to recommend such 

measures as he considers expedient pursuant to Article II, sec. 3. 

 

Not long ago, Justice Scalia predicted that, unless the constitutional prohibition on 

delegations of legislative power was rigorously enforced, Congress could create: 

“expert” bodies, insulated from the political process, to which 

Congress will delegate various portions of its lawmaking 

responsibility.  How tempting to create an expert Medical 

Commission (mostly M.D.s, with perhaps a few Ph.D.s in moral 

philosophy) to dispose of such thorny, “no-win” political issues as the 

withholding of life-support systems in federally funded hospitals.  The 

only governmental power the Commission possesses is the power to 

make law; and it is not the Congress.
51

 

 

Unfortunately, the “Medical Commission” Justice Scalia warned of now exists: its 

name is IPAB.   
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Respectfully submitted, 

 

Diane Cohen 

Senior Attorney 

Goldwater Institute 

500 E. Coronado Rd. 

Phoenix, Arizona 85004 

www.Goldwaterinstitute.org 
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